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GARWOOD, Circuit Judge:

Creadel | Burns seeks to appeal his sentence on the ground that
the district court erred by treating the Federal Sentencing
Gui delines as mandatory. Finding that Burns entered into a valid
appeal waiver that enconpasses this appeal, we dismss Burns’s

appeal .



Proceedi ngs Bel ow

On Novenber 13, 2002, Burns and six co-defendants were
indicted in the United States District Court for the Northern
District of Illinois. The twenty-two count indictnent charged
Burns with one count of devising and participating with others in
a schene to defraud banks (count one) and four counts of specific
i nstances of bank fraud and ai ding and abetting (counts 11
through 14), all in violation of 18 U S.C. § 1344 and § 2. (n
August 4, 2003, Burns was taken into federal custody in the
Northern District of Texas. On Septenber 30, 2003, Burns
i ndi cated he wanted to plead guilty, waived his right to a trial
in the Northern District of Illinois, and consented to the
di sposition of his case in the Northern District of Texas. On
June 8, 2004, the case was transferred to the Northern District
of Texas.

On July 21, 2004, in exchange for the dismssal of the
remai ni ng counts, Burns pleaded guilty to a single count of bank
fraud (count 11 of the indictnent) pursuant to a June 22, 2004
witten plea agreenent containing the foll ow ng appeal waiver:

“BURNS wai ves his rights, conferred by 28 U S.C. § 1291 and

18 U.S.C. § 3742, to appeal fromhis conviction and

sentence. He further waives his right to contest his

conviction and sentence in any coll ateral proceeding,

i ncl udi ng proceedi ngs under 28 U S.C. 8§ 2241 and 28 U S. C

82255, on any ground, except for clains of ineffective

assi stance of counsel. BURNS, however, reserves the rights

(a) to bring a direct appeal of (i) a sentence exceeding the

statutory maxi mum puni shnent, (ii) an upward departure from
the gui deline range deened applicable by the district court,



or (iii) an arithnetic error at sentence, and (b) to
chgllenge the voluntariness of his plea of guilty or this
wai ver .
After the guilty plea was accepted and entered, Burns, in
hi s Sept enber 2004 objections to the Presentence Report,
obj ected, under Bl akely v. Washington, 124 S. C. 2531 (2004),
whi ch had been handed down June 24, 2004, to the use of the
Federal Sentencing CGuidelines (CGuidelines) to determne his
sentence. At sentencing on Novenber 3, 2004, the district court
overrul ed Burns’s objection based on this court’s July 12, 2004
decision in United States v. Pineiro, 377 F.3d 464 (5th Cr
2004), vacated, 125 S. Ct. 1003 (2005), that Blakely did not apply
to the Guidelines. Wth an offense |evel of 15 and a crim nal
hi story category of |, the applicable CGuidelines range for Burns
was 18 to 24 nonths’ inprisonnent and three to five years
supervi sed release. The district court, follow ng the
Cui del i nes, sentenced Burns to a twenty-four nonth term of
i nprisonnment and a three-year term of supervised rel ease. Burns
was al so ordered to pay restitution, jointly and severally with
his co-offenders, in the amount of $500, 137.03. The remaining
counts of the indictnent were then dism ssed as to Burns pursuant
to the plea agreenent. Burns at no tine sought to withdraw his
plea. On Novenber 4, 2004, Burns tinely filed his notice of

appeal .



Burns’s appeal relies on the Suprene Court’s January 12,
2005 decision in the consolidated cases of United States v.
Booker and United States v. Fanfan, 125 S. Ct. 738 (2005), which,
anong ot her things, held that Blakely did apply to the
Quidelines. In his original brief, Burns argued that his appeal
wai ver did not apply to his appeal “because a defendant cannot
wai ve a right that did not exist at the tine of the supposed
wai ver.” Pointing to the appeal waiver, the governnent pronptly
filed a notion to dismss, which was denied by a notions panel of
this court without coment. The governnent then filed a notion
for reconsideration in light of United States v. MKi nney, 406
F.3d 744 (5th G r. 2005). |In denying the governnent’s notion for
reconsi deration, the notions panel noted that the MKi nney
opi ni on was not on poi nt because the defendant in MK nney had
not challenged the validity of his appeal waiver, but had instead
argued that an explicit exception to his appeal waiver was
applicable. The notions panel also noted that this court has not
yet addressed the specific argunent raised by Burns.

Burns, who was taken into federal custody on August 3, 2003,
has now conpleted his termof inprisonnment, and is currently on
supervi sed rel ease. Because the statute under which he was
convicted did not require a termof supervised rel ease, he now
seeks remand for partial resentencing as to supervised rel ease

under advi sory Qui deli nes.



Jurisdiction

The district court had jurisdiction under 18 U S. C. § 3231,

and this court has jurisdiction under 28 U S. C. § 1291.
Di scussi on

The inposition of a sentence under the then-nmandatory
Quidelines is what this court has ternmed Fanfan error. See
United States v. Martinez-Lugo, 411 F.3d 597, 600 (5th G
2005). Burns argues that the district court commtted Fanfan
error by follow ng the CGuidelines’ then-nmandatory requirenent to
sentence Burns to at | east three years of supervised rel ease
follow ng any sentence to inprisonnent for nore than one year for
a Class B felony,! see U.S.S. G 88 5D1.1, 5D1.2(a)(1), where no
statute required any term of supervised release for the offense
of conviction (although three years’ supervised rel ease foll ow ng
i nprisonment is and was statutorily authorized for the offense of
conviction under 18 U.S.C. § 3583(a) & (b)(1)). He seeks only
vacation of his term of supervised release and remand to the
district court to determ ne whether a term of supervised rel ease
is appropriate and, if so, of what |ength.
A.  Standard of Review

Because Burns objected below to the use of the Guidelines to

determne his sentence, review of this error would be under the

! The of fense of conviction, violation of 18 U S.C. § 1344, provides for
a statutory maxi mum term of inprisonment of 30 years, and is hence a dass B
felony. 18 U S.C. § 3559(a)(2).



harm ess error standard. United States v. Walters, 418 F.3d 461,
463-64 (5th Gr. 2005). Before review for harnless error,
however, we first address the governnent’s argunent that Burns
validly waived his right to bring this appeal. See United States
v. Cortez, 413 F.3d 502 (5th Cr. 2005); MKinney. Wether an
appeal waiver is valid is a question of |aw that receives de novo
review. See United States v. Melancon, 972 F.2d 566, 567 (5th
CGr. 1992).
B. The right to appeal a sentence conferred by 18 U S.C. § 3742

There is no constitutional right to appeal a crim nal
sentence. See Jones v. Barnes, 103 S.Ct. 3308, 3312 (1983); see
also United States v. Ml ancon, 972 F.2d 566, 567 (“The right to
appeal is a statutory right, not a constitutional right.”).
Congress has, however, provided a federal crimnal defendant with
alimted statutory right to appeal his sentence, as foll ows:

“(a) Appeal by a defendant.-A defendant may file a

notice of appeal in the district court for review of an
ot herwi se final sentence if the sentence—

(1) was inposed in violation of |aw

(2) was inposed as a result of an incorrect application
of the sentencing guidelines; or

(3) is greater than the sentence specified in the
applicable guideline range to the extent that the
sentence includes a greater fine or term of

i nprisonment, probation, or supervised release than the
maxi mum est abl i shed in the guideline range, or includes
a nore limting condition of probation or supervised
rel ease under section 3563(b)(6) or (b)(11) than the
maxi mum est abl i shed in the guideline range; or

(4) was inposed for an offense for which there is no
sentencing guideline and is plainly unreasonable.”
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18 U S.C A § 3742.
These four statutory grounds are the only grounds provided for a
def endant to appeal an otherw se final sentence.

A sentence inposed pursuant to Fanfan error would normally
be appeal abl e under section 3742(a)(1l) as a sentence “inposed in

violation of law,” or, arguably, under section 3742(a)(2) as a
sentence “inposed as a result of an incorrect application of the
sentencing guidelines.”? Wth certain specified exceptions,
however, Burns expressly waived the rights conferred by section
3742 to appeal his sentence. Burns does not argue that any of
the exceptions stated in the plea agreenent to its appeal waiver

provisions is applicable.® He does not claimthat his guilty

plea is invalid or seek to set it aside. Burns al so does not

2Because Burns wai ved his rights under both of these provisions, we need
not deci de under which provision his appeal would have ot herw se been all owed.
Qur published cases that have al |l owed sim | ar appeal s under Booker or Fanfan have
not explicitly identified which statutory provision authorizes the appeal. See,
e.g., United States v. Martinez-Lugo, 411 F.3d 597, 600 (5th Cr. 2005); United

States v. Pennell, 409 F.3d 240 (5th Gr. 2005). In considering a different
constitutional challenge to a sentence, the Supreme Court noted that, “if
respondent’s constitutional claim. . . were sound, her sentence woul d have been

“inmposed inviolation of law ” and t herefore her appeal woul d be authorized under
section 3742(a)(1). United States v. Ruiz, 122 S.Ct. 2450, 2454 (2002).

One unpubl i shed opi nion of this court does address the statutory ground for
a Booker appeal, finding it properly brought under section 3742(a)(1). See
United States v. De Los Santos, No. 03-40990, 2005 W. 2662459 (5th Cr. Cct. 19,
2005). The De Los Santos case addressed the section 3742 ground because the
appeal waiver in that case included an explicit exception for the defendant’s
right “to appeal an illegal sentence as set forthin[18 U S.C. § 3742(a)(1) ].”
De Los Santos, 2005 W 2662459 at *1 (enphasis added). Considering this
exception to the appeal waiver, we stated: “W construe any anbiguity in the plea
agreenent agai nst the Government. De Los Santos’s Booker challenge falls within
the broad exception in the appeal waiver allowing an appeal of an ‘illega
sentence.’” |Id. (citations omtted).

8 And certainly no such exceptions are facially applicable or apparent on
the record.



argue that his plea agreenent, or his appeal waiver in general or
as a whole, is invalid.* Instead, Burns argues that the appeal
wai ver should not, or may not validly, apply to waive appeal of
the Fanfan error which he asserts because at and before his
sentencing there was no right to be sentenced under advisory,
non- mandat ory gui del i nes as subsequently provided for in Justice

Breyer’s Booker renedi al opinion.

“Nor would such an argument prevail. See, e.g., MKinney at 745-46
Cortez. The July 21, 2004 plea colloquy denonstrates that the nmagistrate judge
conplied with all of the requirenents of Rule 11 of the Federal Rules of Crimnal
Procedure. The court inforned Burns, “You have the right to appeal the sentence
that the court inposes, unless you waive that right.” Burns stated that he
understood. The court went over Burns's plea agreenent with him including the
appeal waiver:

The court: “And 11 is your waiver of rights to appeal or otherw se
chal | enge your sentence. In paragraph 11 you are waiving your rights
conferred by 28 U S . C, Section 1291, and 18 U S. C., Section 3742, to
appeal any sentence —conviction and sentence in this matter, as well as
you're waiving your right to bring any action under habeas corpus
petition, which is under 28 U S.C. 2241 and 2255. However, you have
reserved your right to challenge on a habeas corpus petition a claim of
i neffective assistance of counsel. In addition, you' ve reserved your
right to bring a direct appeal of a sentence which exceeds the statutory
maxi nrum an upward departure from the guideline range deened nost
applicable by Judge Kinkeade, arithmetic errors at sentencing, and a
chal l enge to the voluntariness of your plea of guilty. Do you understand
you have the right to appeal, and bring coll ateral proceedi ngs under 2241
and 2255?”

Burns: “Yes, sir.

The court: “And do you wish to waive those rights except in these limted
ci rcunst ances?”

Burns: “Yes, sir.

Burns consented in witing to the nmagi strate judge conducting the Rule 11
hearing. The magi strate judge on July 21, 2004, recommended acceptance of the
pl ea, and on August 12, 2004, the District court accepted the plea and adj udged
Burns guilty.



C. Burns’s argunent that he could not validly waive appeal of
t he Fanfan issue.

Burns clainms that it was inpossible for himto have validly
wai ved his right to appeal the Fanfan error here conpl ai ned of
because Booker/Fanfan had not been decided at the tinme of his
plea. In support, Burns cites the follow ng statenent nade by
this court in Wllians v. Alabama, 341 F.2d 777 (5th Cr. 1965):
“A waiver, in any kind of a case, is an intentional
relinqui shnment of an existing right. *The right . . . allegedly
wai ved nust be in existence and be known to exist by the party
possessing it . . . .'” 1d. at 780-81 (quoting Chanbers & Co. V.
Equi tabl e Life Assurance Soc., 224 F.2d 338, 345 (5th Cr. 1955).

In WIllians, the appellant-prisoner (WIIlians) appeal ed the
dism ssal of his petition for habeas corpus. Id. at 778. It was
clear fromthe record that WIlians had been denied the
assi stance of counsel at his arraignnent. 1d. at 780.
Nonet hel ess, the State of Al abama apparently assuned that
Wllianms’s waiver (at trial) of his right to counsel acted as a
retroactive waiver of his right to counsel at arraignnent. |d.
This court, in rejecting Al abama’s assunption of a retroactive
wai ver by WIllianms, noted that “[a] present or future right can
be wai ved, but not a right already lost. . . . WIIlians’ s waiver
of counsel at his trial could not operate prospectively to

deprive himof a right to counsel on appeal . . . ; nor could his
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wai ver operate retrospectively to deprive himof a right he was
no longer in a position to exercise. ” |Id. at 781. In sum our
WIllians opinion rejected the inplicit waiver of one right based
on the explicit waiver of a different right at a different stage
inthe trial. That situation is not presented in this case
because Burns explicitly waived his right to appeal, a future and
known right of which he was advised that, as we noted in
Wl liams, can be waived.

The only other case that Burns cites in support of his
position is the recent Suprene Court decision in Hal bert v.
M chigan, 125 S. C. 2582 (2005). Hal bert was an indi gent
def endant who was convicted in Mchigan state court on his plea
of nolo contendere. 1d. at 2595. After sentencing, Hal bert
asked the trial court to appoint counsel to help himwth his
application for | eave to appeal his sentence. The trial court
tw ce denied his request, noting the second tine “that Hal bert
‘does not have a constitutional . . . right to appoi ntnent of
appel l ate counsel to pursue a discretionary appeal.’” Id. at 2590
(quoting the Mchigan trial court). Proceeding wthout counsel,
Hal bert filed an application for | eave to appeal, but the
M chigan internedi ate court of appeal denied his application.
ld. Halbert, again pro se, then filed an application to the
M chi gan Suprene Court, which also denied his application. The

narrow i ssue before the Suprenme Court in Hal bert was whether the

10



State of M chigan could constitutionally deny appointed appell ate
counsel to indigents who had been convicted by plea and who
sought the assistance of counsel in preparing their application
for I eave to appeal. The Suprene Court held that Mchigan’s
deni al of appointed counsel to indigents for this stage of the

proceedi ngs was unconstitutional. 1|d. at 2590-95.

The presently relevant issue fromHalbert is Mchigan’s
contention that Hal bert had waived his right to appoi nted counsel
to assist in requesting |l eave to appeal by pleading nolo
contendere. 1d. at 2594. The Court dism ssed Mchigan’s waiver
argunent with the foll owi ng comments:

“At the tinme he entered his plea, Halbert, in common

w th ot her defendants convicted on their pleas, had no
recogni zed right to appoi nted appel | ate counsel he
could elect to forgo. WMreover, as earlier observed,
the trial court did not tell Halbert, sinply and
directly, that in his case, there would be no access to
appoi nted counsel. See supra, at 2589; cf. |owa v.
Tovar, 541 U.S. 77, 81, 124 S.Ct. 1379, 158 L.Ed.2d 209
(2004) (*Waiver of the right to counsel, as of
constitutional rights in the crimnal process
generally, nust be a “knowing, intelligent ac[t] done
with sufficient awareness of the rel evant
circunstances.”’ (quoting Brady v. United States, 397
U S 742, 748, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970)))."
125 S. . at 2594.

Foot note seven in the Hal bert najority opinion also relates to
the wai ver analysis, stating in relevant part: “No conditional
wai ver —‘on[e] in which a defendant agrees that, if he has .
aright, he waives it’ —is at issue here. Further, nothing in

Hal bert’ s plea colloquy indicates that he waived an ‘unsettled,’
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but assuned, right to the assistance of appointed appellate
counsel, post-plea.” |d. at 2594 n.7 (citations omtted).?®

Justice Thonmas, joined by Chief Justice Rehnquist and
Justice Scalia, dissented in Halbert. 1In a footnote, Justice
Thomas expressed his concern about the majority’s treatnent of
M chi gan’ s wai ver argunent:

“Moreover, the majority’s failure to nmake clear which
sources of law are to be considered in decidi ng whether
aright is ‘no[t] recognized,” ante, at 2594, and hence
nonwai vabl e, is bound to weak havoc. For instance,
suppose that a defendant waived the right to appeal his
sentence after the regional Court of Appeals had held
that the principle of Blakely v. Washi ngton did not
apply to the United States Sentencing Cuidelines, but
before this Court held the contrary in United States v.
Booker. The defendant could claimthat, in his
circuit, the Sixth Amendnent right against the
application of the Guidelines was ‘no[t] recogni zed,
and hence that the right was nonwai vable.” Hal bert,
125 S.Ct. at 2604 n.2 (Thomas, J., dissenting)

(internal citations omtted).

5 Halbert’s note eight reflects the majority’s concern with the inpact of
a broad waiver rule on indigent defendants and their right to counsel

“We are unpersuaded by the suggestion that, because a defendant may
be able to waive his right to appeal entirely, Mchigan can
consequently exact from him a waiver of the right to
gover nnent - funded appellate counsel. Many legal rights are
“presunptively waivable,’” and if Mchigan were to require defendants
to waive all fornms of appeal as a condition of entering a plea, that
condi tion woul d operate agai nst noneyed and i npoveri shed def endants
al i ke. A required waiver of the right to appointed counsel’s
assi stance when applying for |eave to appeal to the M chigan Court
of Appeals, however, would acconplish the very result worked by
Mch. Conp. Laws Ann. § 770.3a (West 2000): It would |eave
i ndigents wthout access to counsel in that narrow range of
circunstances in which, our decisions hold, the State nust
affirmatively ensure that poor defendants receive the |ega
assi stance necessary to provide neani ngful access to the judicial
system” 1d. at 2594 n.8 (citations ontted).

12



Al t hough Burns’s situation does match the scenari o descri bed
by Justice Thomas, there are significant differences between this
case and Hal bert. The majority’s waiver analysis in Hal bert does
not address the issue raised by Burns. In Halbert, the Court
dealt with an inplicit waiver that, according to M chigan,
necessarily followed from Hal bert’s nolo contendere plea. In
contrast, this case involves a plea agreenent with an explicit
wai ver of the right to appeal. Moreover, the explicit waiver by
Burns was part of the consideration for the governnent’s
agreenent to dism ss the remaining charges in the indictnent.
Anot her significant difference is that the Hal bert case
inplicated the crimnal defendant’s right to counsel, which is a
“fundanental constitutional right[]” for which the “‘courts

i ndul ge every reasonabl e presunption agai nst waiver.’” Johnson
v. Zerbst, 304 U S. 458, 464, 58 S.Ct. 1019, 1023 (1938)
(speaking of the right to counsel and quoting Aetna Ins. Co. v.
Kennedy, 301 U. S. 389, 393, 57 S.Ct. 809, 811 (1937) (speaking of
the right to jury trial)). The waiver that Burns challenges, in
contrast, deals only with his right to appeal his sentence.

Unli ke the defendant’s right to counsel, the right to appeal is
not a fundanmental constitutional right. See Jones v. Barnes, 103
S.C. at 3312; see also Melancon, 972 F.2d at 567. Yet another

di fference between Hal bert and this case is that the M chigan

statute found unconstitutional in Halbert inplicated concerns

13



W th ensuring equal access to the judicial systemfor indigent
defendants. Halbert, 125 S.C. at 2594 n. 8.
D. The relevant circunstances

“Wai vers of constitutional rights[® not only nust be
vol untary but nust be knowi ng, intelligent acts done with
sufficient awareness of the relevant circunstances and |ikely
consequences.” Brady v. United States, 90 S.C. 1463, 1469
(1970). In determning the validity of a waiver, the court nust
“consider[] all of the relevant circunstances surrounding it.”
ld. In Brady, the defendant (Brady) had pleaded guilty, at |east
in part due to 18 U . S.C. 8§ 1201(a), which nade the death penalty
applicable only to those defendants who pl eaded not guilty.
After Brady was convicted and sentenced, section 1201(a) was held
unconstitutional in United States v. Jackson, 88 S. C. 1209
(1968). Follow ng the Jackson deci sion, Brady sought section
2255 relief claimng that his guilty plea was not valid “because
8§ 1201(a) operated to coerce his plea.” 1d. at 1466. The Court

noted that Brady had been “advised by conpetent counsel” and that

6As previously noted, the right at issue in Burns is not a constitutional
right, but if his waiver would be valid for a constitutional right, then it is
a fortiori valid for a statutory right. This is not to inply that a waiver of
the right to appeal is afforded no protection. On the contrary, the right to

appeal “‘is a right which is fundanental to the concept of due process of |aw,’
and therefore has constitutional inplications.” United States v. Mendiola, 42
F.3d 259, 260 n.1 (5th Gr. 1994) (quoting Arrastia v. United States, 455 F.2d
736, 739 (5th Cir. 1972)). |Indeed, Rule 11 of the Federal Rules of Crimnal

Procedure was anended in 1999 to ensure that a defendant’s waiver of certain
appel laterightsis “voluntarily and knowi ngly made.” Fed. R CrimP. 11, Advisory
Committee Notes, 1999 Arendnents. Inthis case, the requirenments of Rule 11 were
carefully followed. See supra note 4.
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Brady’s plea had been “intelligently nmade.” |1d. at 1473.
Significantly, the Court stated:

“The rule that a plea nust be intelligently made to be
val id does not require that a plea be vulnerable to
|ater attack if the defendant did not correctly assess
every relevant factor entering into his decision.

More particularly, absent m srepresentati on or other

i nperm ssi bl e conduct by state agents, a voluntary plea
of guilty intelligently made in the light of the then
appl i cabl e | aw does not becone vul nerabl e because | ater
judicial decisions indicate that the plea rested on a
faulty premse.” 1Id

This court, in three unpublished opinions, has relied on Brady to
di smiss the sane argunent that Burns raises here.’ Al of the
other regional circuits have also relied on Brady —or on cases
that rely on Brady —to reject argunents simlar to the ones that

Burns raises here.® Adnmittedly, none of the other circuits

I'n United States v. GQuinyard, the panel stated, “The record reflects that
Gui nyard knowi ngly wai ved his right to appeal his sentence. . . . The fact that
Booker was deci ded after Guinyard entered his guilty plea does not invalidate the
plea.” United States v. Quinyard, No. 04-11133, 2005 W. 2404790, *2 (5th Gr.
Sep. 29, 2005) (citing Brady). In United States v. Bochas, the defendant argued
that “his appeal waiver should not be enforced . . . because, under [Booker], the
sent enci ng gui del i nes have been rendered advi sory rather that nandatory. This
argument i s unavailing because ‘a voluntary plea of guilty intelligently made in
the Iight of the then applicable | aw does not becone vul nerabl e because |ater

judicial decisions indicate that the plea rested on a faulty premise.”” United
States v. Bochas, 131 Fed. Appx. 968, 969-70 (5th Gr. My 20, 2005) (quoting
Br ady) . In United States v. Moral es-Pineda, the defendant argued “that his

appeal waiver, to which he agreed before the Suprene Court issued its decision
i n [ Booker], was based on the erroneous advi ce that the gui delines were mandat ory
and that the district court was required to i ssue a sentence in confornmty with
t hose guidelines. However, this argunment is unavailing. See Brady v. United
States, . . . .” United States v. Mral es-Pineda, 132 Fed. Appx. 528, 529 (5th
Cr. May 26, 2005).

8See United States v. Sahlin, 399 F.3d 27 (1st G r. 2005); United States
v. Morgan, 406 F.3d 135 (2d Gr. 2005); United States v. Lockett, 406 F.3d 207
(3rd Gr. 2005); United States v. Blick, 408 F.3d 162 (4th Cr. 2005); United
States v. Bradley, 400 F.3d 459 (6th Cr. 2005); United States v. Bownes, 405
F.3d 634 (7th Gr. 2005); United States v. Killgo, 397 F.3d 628 (8th Gr. 2005);
United States v. Cardenas, 405 F. 3d 1046 (9th Cir. 2005); United States v. G een,
405 F. 3d 1180 (10th G r. 2005); United States v. Rubbo, 396 F.3d 1330 (11th Cir.
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considered this argunent in |ight of Hal bert and the footnote in
Justice Thonmas’s dissent. However, considering the

af orenenti oned di stingui shing aspects of Hal bert and the fact
that the Hal bert nmajority cited approvingly to lowa v. Tovar, 124
S.C. 1379 (2004), and its reliance on the “sufficient awareness
of the relevant circunstances” analysis of Brady, see Hal bert,
125 S.Ct. at 2594, we deemit highly unlikely that Hal bert’s
narrow anal ysis of Mchigan’s wai ver argunent would | ead any of
the other circuits to change their position on the argunent
present ed here.

The ternms of Burns’s waiver expressly include all of the
rights to appeal conferred by 18 U S.C. § 3742 as well as those
conferred by 28 U.S.C. 8 1291. Burns, know ng the appellate
rights he had, waived all those rights with several specific
exceptions, none of which are applicable, or even clained to be

applicable, here.?®

2005). So far as we are aware, the District of Columbia Crcuit has not
addressed the matter.

® Burns also knew at the July 21, 2004 Rule 11 hearing that the Suprene
Court’s Bl akely decision had struck down the State of Washington's statutory
sentenci ng guidelines on constitutional grounds that were nore than arguably
applicable to the Federal Sentencing Cuidelines, and that at |east one circuit
court had held that Bl akely did so apply. United States v. Booker, 375 F.3d 508
(7th Gr. July 9, 2004). Mreover, Burns raised a Bl akely objection to the use
of the Guidelines to determ ne his sentence. Wile Burns was al so then aware of
this court’s July 12, 2004 holding in Pineiro that Bl akely did not apply to the
Gui del i nes, nonetheless, in Pineiro we stated that “[t]his court assuredly will
not be the final arbiter of whether Blakely applies to the federal Cuidelines.”
377 F. 3d at 465. Even though Burns denonstrated his know edge of Bl akely and its
potential inpact on the Guidelines, he waived his right to appeal his sentence,
subj ect to certain concededly inapplicable exceptions. That Burns did not know
whet her or how the Suprene Court would apply its Blakely holding to the
Gui delines does not invalidate his appeal waiver. Moreover, Burns did not
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Concl usi on

We join the other circuits in holding that an ot herw se
val i d appeal waiver is not rendered invalid, or inapplicable to
an appeal seeking to raise a Booker or Fanfan issue (whether or
not that issue would have substantive nerit), nerely because the
wai ver was nmade before Booker. Apart from being nade pre-Booker,
Burns’s waiver is clearly otherwi se valid, voluntary, know ng and
intelligent, and applicable to the Fanfan i ssue which constitutes
his sole ground of appeal. Accordingly, Burns’s appeal is
di sm ssed.

APPEAL DI SM SSED

attenpt to withdraw his guilty plea and the acconpanyi ng appeal waiver (or to
amend the terms of his appeal waiver) when the district court overruled his
Bl akel y objection. Instead, he seeks to now unilaterally nodify the appea
wai ver in his plea agreenent while retaining the benefit of the governnment’s
concessi ons.
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